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§169.112 How much monetary compensa-
tion must be paid for a right-of-way over
or across individually owned Indian
land?

(a) A right-of-way over or across individ-
ually owned Indian land must require com-
pensation of not less than fair market value,
unless paragraph (b) or (¢) of this section
permit a lesser amount. Compensation may
also include additional fees, including but
not limited to throughput fees, severance
damages, franchise fees, avoidance value, bo-
nuses, or other factors. Compensation may
be based on a fixed amount, a percentage of
the projected income, or some other method.
The grant must establish how the fixed
amount, percentage, or combination will be
calculated and the frequency at which the
payments will be made.

(b) We may approve a right-of-way over or
across individually owned Indian land that
provides for nominal compensation, or com-
pensation less than a fair market value, if:

(1) The grantee is a utility cooperative and
is providing a direct benefit to the Indian
land; or

(2) The grantee is a tribal utility; or

(3) The individual Indian landowners exe-
cute a written waiver of the right to receive
fair market value and we determine it is in
the individual Indian landowners’ best inter-
est, based on factors including, but not lim-
ited to:

(i) The grantee is a member of the imme-
diate family, as defined in §169.2, of an indi-
vidual Indian landowner;

(ii) The grantee is a co-owner in the af-
fected tract;

(iii) A special relationship or cir-
cumstances exist that we believe warrant ap-
proval of the right-of-way; or

(iv) We have waived the requirement for a
valuation under paragraph (d) of this sec-
tion.

(c) We will require a valuation to deter-
mine fair market value, unless:

(1) 100 percent of the individual Indian
landowners submit to us a written request to
waive the valuation requirement; or

(2) We waive the requirement under para-
graph (d) of this section.

(d) The grant must provide that the non-
consenting individual Indian landowners,
and those on whose behalf we have consented
under §169.108(c), or granted the right-of-way
without consent under §169.107(b), receive
fair market value, as determined by a valu-
ation, unless:

(1) The grantee is a utility cooperative and
is providing a direct benefit to the Indian
land; or

(2) The grantee is a tribal utility; or

(3) We waive the requirement because the
tribe or grantee will construct infrastructure
improvements benefitting the individual In-
dian landowners, and we determine in writ-
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ing that the waiver is in the best interest of
all the landowners.

§169.113 Must a right-of-way grant for indi-
vidually owned Indian land provide for
compensation reviews or adjustments?

(a) For a right-of-way grant of individually
owned Indian land, a review of the adequacy
of compensation must occur at least every
fifth year, in the manner specified in the
grant unless:

(1) Payment is a one-time lump sum;

(2) The term of the right-of-way grant is 5
years or less;

(3) The grant provides for automatic ad-
justments; or

(4) We determine it is in the best interest
of the Indian landowners not to require a re-
view or automatic adjustment based on cir-
cumstances including, but not limited to,
the following:

(i) The right-of-way grant provides for pay-
ment of less than fair market value;

(ii) The right-of-way grant provides for
most or all of the compensation to be paid
during the first 5 years of the grant term or
before the date the review would be con-
ducted; or

(iii) The right-of-way grant provides for
graduated rent or non-monetary or varying
types of compensation.

(b) The grant must specify:

(1) When adjustments take effect;

(2) Who can make adjustments;

(3) What the adjustments are based on; and

(4) How to resolve disputes arising from
the adjustments.

(¢) When a review results in the need for
adjustment of compensation, the Indian
landowners must consent to the adjustment
in accordance with §169.107, unless the grant
provides otherwise.

§169.114 How will BIA determine fair mar-
ket value for a right-of-way?

(a) We will use a market analysis, ap-
praisal, or other appropriate valuation meth-
od to determine the fair market value before
we grant a right-of-way over or across indi-
vidually owned Indian land. We will also use
a market analysis, appraisal, or other appro-
priate valuation method to determine, at the
request of the tribe, the fair market value of
tribal land.

(b) We will either:

(1) Prepare, or have prepared, a market
analysis, appraisal, or other appropriate
valuation method; or

(2) Approve use of a market analysis, ap-
praisal, or other appropriate valuation meth-
od from the Indian landowners or grantee.

(c) We will use or approve use of a market
analysis, appraisal, or other appropriate
valuation method only if it:

(1) Has been prepared in accordance with
USPAP or a valuation method developed by
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the Secretary under 25 U.S.C. 2214 and com-
plies with Departmental policies regarding
appraisals, including third-party appraisals;
or

(2) Has been prepared by another Federal
agency.

§169.115 When are monetary compensation
payments due under a right-of-way?

Compensation for a right-of-way may be a
one-time, lump sum payment, or may be paid
in increments (for example, annually).

(a) If compensation is a one-time, lump
sum payment, the grantee must make the
payment by the date we grant the right-of-
way, unless stated otherwise in the grant.

(b) If compensation is to be paid in incre-
ments, the right-of-way grant must specify
the dates on which all payments are due.
Payments are due at the time specified in
the grant, regardless of whether the grantee
receives an advance billing or other notice
that a payment is due. Increments may not
be more frequent than quarterly if payments
are made to us on the Indian landowners’ be-
half.

§169.116 Must a right-of-way specify who
receives monetary compensation pay-
ments?

(a) A right-of-way grant must specify
whether the grantee will make payments di-
rectly to the Indian landowners (direct pay)
or to us on their behalf.

(b) The grantee may make payments di-
rectly to the tribe if the tribe so chooses.
The grantee may make payments directly to
the Indian landowners if:

(1) The Indian landowners’ trust accounts
are unencumbered accounts;

(2) There are 10 or fewer beneficial owners;
and

(3) One hundred percent of the beneficial
owners (including those on whose behalf we
have consented) agree to receive payment di-
rectly from the grantee at the start of the
right-of-way.

(c) If the right-of-way document provides
that the grantee will directly pay the Indian
landowners, then:

(1) The right-of-way document must in-
clude provisions for proof of payment upon
our request.

(2) When we consent on behalf of an Indian
landowner, the grantee must make payment
to us on behalf of that landowner.

(3) The grantee must send direct payments
to the parties and addresses specified in the
right-of-way, unless the grantee receives no-
tice of a change of ownership or address.

(4) Unless the right-of-way document pro-
vides otherwise, payments may not be made
payable directly to anyone other than the
Indian landowners.

(5) Direct payments must continue through
the duration of the right-of-way, except that:
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(i) The grantee must make all Indian land-
owners’ payments to us if 100 percent of the
Indian landowners agree to suspend direct
pay and provide us with documentation of
their agreement; and

(ii) The grantee must make an individual
Indian landowner’s payment to us if that in-
dividual Indian landowner dies, is declared
non compos mentis, owes a debt resulting in
an encumbered account, or his or her where-
abouts become unknown.

§169.117 What form of monetary compensa-
tion is acceptable under a right-of-way?

(a) If payments are made to us on behalf of
the Indian landowners, our preferred method
of payment is electronic funds transfer pay-
ments. We will also accept:

(1) Money orders;

(2) Personal checks;

(3) Certified checks; or

(4) Cashier’s checks.

(b) We will not accept cash or foreign cur-
rency.

(c) We will accept third-party checks only
from financial institutions or Federal agen-
cies.

(d) The grant of right-of-way will specify
the payment method if payments are made
by direct pay.

§169.118 May the right-of-way provide for
non-monetary or varying types of com-
pensation?

(a) A right-of-way grant may provide for
alternative forms of compensation and vary-
ing types of compensation, subject to the
conditions in paragraphs (b) and (c) of this
section:

(1) Alternative forms of compensation may
include but are not limited to, in-kind con-
sideration and payments based on through-
put or percentage of income; or

(2) Varying types of compensation may in-
clude but are not limited to different types
of payments at specific stages during the life
of the right-of-way grant, such as fixed an-
nual payments during construction, pay-
ments based on income during an oper-
ational period, and bonuses.

(b) For tribal land, we will defer to the
tribe’s determination that the compensation
under paragraph (a) of this section is in its
best interest, if the tribe submits a signed
certification or tribal authorization stating
that it has determined the alternative form
of compensation or varying type of com-
pensation to be in its best interest.

(¢) For individually owned land, we may
grant a right-of-way that provides for an al-
ternative form of compensation or varying
type of compensation if we determine that it
is in the best interest of the Indian land-
owners.
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§169.119 Will BIA notify a grantee when a
payment is due for a right-of-way?

Upon request of the Indian landowners, we
may issue invoices to a grantee in advance of
the dates on which payments are due under
the right-of-way. The grantee’s obligation to
make these payments in a timely manner
will not be excused if invoices are not issued,
delivered, or received.

§169.120 What other types of payments are
required for a right-of-way?

(a) The grantee may be required to pay ad-
ditional fees, taxes, and assessments associ-
ated with the application for use of the land
or use of the land, as determined by entities
having jurisdiction, except as provided in
§169.11. The grantee must pay these amounts
to the appropriate office, as applicable.

(b) In addition to, or as part of, the com-
pensation for a right-of-way under §§169.110
and 169.112 and the payments provided for in
paragraph (a) of this section, the applicant
for a right-of-way will be required to pay for
all damages to the land, such as those inci-
dent to the construction or maintenance of
the facility for which the right-of-way is
granted.

§169.121 How will compensation be distrib-
uted among the life tenants and owners
of the remainder interests?

If a will created the life estate and speci-
fies how the compensation will be distrib-
uted among the life tenants and owners of
the remainder interests, those terms will es-
tablish the distribution. Otherwise:

(a) The owners of the remainder interests
and the life tenant may enter into a right-of-
way or other written agreement approved by
the Secretary providing for the distribution
of rent monies under the right-of-way; or

(b) If the owners of the remainder interests
and life tenant did not enter into an agree-
ment for distribution, the life tenant will re-
ceive payment in accordance with the dis-
tribution and calculation scheme set forth in
part 179 of this chapter.

§169.122 Who does the grantee pay if there
is a life estate on the tract?

The grantee must pay compensation di-
rectly to the life tenant under the terms of
the right-of-way unless the whereabouts of
the life tenant are unknown, in which case
we may collect compensation on behalf of
the life tenant.

GRANTS OF RIGHTS-OF-WAY

§169.123 What is the process for BIA to
grant a right-of-way?

(a) Before we grant a right-of-way, we
must determine that the right-of-way is in
the best interest of the Indian landowners. In
making that determination, we will:

(1) Review the right-of-way application and
supporting documents;
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(2) Identify potential environmental im-
pacts and adverse impacts, and ensure com-
pliance with all applicable Federal environ-
mental, land use, historic preservation, and
cultural resource laws and ordinances; and

(3) Require any modifications or mitiga-
tion measures necessary to satisfy any re-
quirements including any other Federal or
tribal land use requirements.

(b) Upon receiving a right-of-way applica-
tion, we will promptly notify the applicant
whether the package is complete. A com-
plete package includes all of the information
and supporting documents required under
this subpart, including but not limited to, an
accurate legal description for each affected
tract, documentation of landowner consent,
NEPA review documentation and valuation
documentation, where applicable.

(1) If the right-of-way application package
is not complete, our letter will identify the
missing information or documents required
for a complete package. If we do not respond
to the submission of an application package,
the parties may take action under §169.304.

(2) If the right-of-way application package
is complete, we will notify the applicant of
the date of our receipt of the complete pack-
age. Within 60 days of our receipt of a com-
plete package, we will grant or deny the
right-of-way, return the package for revi-
sion, or inform the applicant in writing that
we need additional review time. If we inform
the applicant in writing that we need addi-
tional time, then:

(i) Our letter informing the applicant that
we need additional review time must iden-
tify our initial concerns and invite the appli-
cant to respond within 15 days of the date of
the letter; and

(ii) We will issue a written determination
granting or denying the right-of-way within
30 days from sending the letter informing the
applicant that we need additional time.

(c) If we do not meet the deadlines in this
section, then the applicant may take appro-
priate action under §169.304.

(d) We will provide any right-of-way denial
and the basis for the determination, along
with notification of any appeal rights under
part 2 of this chapter to the parties to the
right-of-way. If the right-of-way is granted,
we will provide a copy of the right-of-way to
the tribal landowner and, upon written re-
quest, make copies available to the indi-
vidual Indian landowners, and provide notice
under §169.12.

§169.124 How will BIA determine whether
to grant a right-of-way?

Our decision to grant or deny a right-of-
way will be in writing.

(a) We will grant a right-of-way unless:

(1) The requirements of this subpart have
not been met, such as if the required land-
owner consent has not been obtained under
§169.107; or
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(2) We find a compelling reason to withhold
the grant in order to protect the best inter-
ests of the Indian landowners.

(b) We will defer, to the maximum extent
possible, to the Indian landowners’ deter-
mination that the right-of-way is in their
best interest.

(c) We may not unreasonably withhold our
grant of a right-of-way.

(d) We may grant one right-of-way for all
of the tracts traversed by the right-of-way,
or we may issue separate grants for one or
more tracts traversed by the right-of-way.

§169.125 What will the grant of right-of-way
contain?

(a) The grant will incorporate the condi-
tions or restrictions set out in the Indian
landowners’ consents.

(b) The grant will address:

(1) The use(s) the grant is authorizing;

(2) Whether assignment of the right-of-way
is permitted and, if so, whether additional
consent is required for the assignment and
whether any additional compensation is
owed to the landowners;

(3) Whether mortgaging of the right-of-way
is permitted and, if so, whether additional
consent is required for the mortgage and
whether any additional compensation is
owed to the landowners; and

(4) Ownership of permanent improvements
under §169.130.

(c) The grant will state that:

(1) The tribe maintains its existing juris-
diction over the land, activities, and persons
within the right-of-way under §169.10 and re-
serves the right of the tribe to reasonable ac-
cess to the lands subject to the grant to de-
termine grantee’s compliance with consent
conditions or to protect public health and
safety;

(2) The grantee has no right to any of the
products or resources of the land, including
but not limited to, timber, forage, mineral,
and animal resources, unless otherwise pro-
vided for in the grant;

(3) BIA may treat any provision of a grant
that violates Federal law as a violation of
the grant; and

(4) If historic properties, archeological re-
sources, human remains, or other cultural
items not previously reported are encoun-
tered during the course of any activity asso-
ciated with this grant, all activity in the im-
mediate vicinity of the properties, resources,
remains, or items will cease and the grantee
will contact BIA and the tribe with jurisdic-
tion over the land to determine how to pro-
ceed and appropriate disposition.

(5) The grantee must:

(i) Construct and maintain improvements
within the right-of-way in a professional
manner consistent with industry standards;

(ii) Pay promptly all damages and com-
pensation, in addition to bond or alternative
form of security made pursuant to §169.103,
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determined by the BIA to be due the land-
owners and authorized users and occupants
of land as a result of the granting, construc-
tion, and maintenance of the right-of-way;

(iii) Restore the land as nearly as may be
possible to its original condition, upon the
completion of construction, to the extent
compatible with the purpose for which the
right-of-way was granted, or reclaim the
land if agreed to by the landowners;

(iv) Clear and keep clear the land within
the right-of-way, to the extent compatible
with the purpose of the right-of-way, and dis-
pose of all vegetative and other material cut,
uprooted, or otherwise accumulated during
the construction and maintenance of the
project;

(v) Comply with all applicable laws and ob-
tain all required permits;

(vi) Not commit waste;

(vii) Operate, repair and maintain improve-
ments consistent with the right-of-way
grant;

(viii) Build and maintain necessary and
suitable crossings for all roads and trails
that intersect the improvements con-
structed, maintained, or operated under the
right-of-way;

(ix) Restore the land to its original condi-
tion, to the maximum extent reasonably pos-
sible, upon cancellation or termination of
the right-of-way, or reclaim the land if
agreed to by the landowners;

(x) At all times keep the BIA, and the tribe
for tribal land, informed of the grantee’s ad-
dress;

(xi) Refrain from interfering with the land-
owner’s use of the land, provided that the
landowner’s use of the land is not incon-
sistent with the right-of-way;

(xii) Comply with due diligence require-
ments under §169.105; and

(xiii) Notify the BIA, and the tribe for trib-
al land, if it files for bankruptcy or is placed
in receivership.

(6) Unless the grantee would be prohibited
by law from doing so, the grantee must also:

(i) Hold the United States and the Indian
landowners harmless from any loss, liability,
or damages resulting from the applicant’s
use or occupation of the premises; and

(ii) Indemnify the United States and the
Indian landowners against all liabilities or
costs relating to the use, handling, treat-
ment, removal, storage, transportation, or
disposal of hazardous materials, or release or
discharge of any hazardous material from
the premises that occurs during the term of
the grant, regardless of fault, with the excep-
tion that the applicant is not required to in-
demnify the Indian landowners for liability
or cost arising from the Indian landowners’
negligence or willful misconduct.

(d) The grant must attach or include by
reference maps of definite location.
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§169.126 May a right-of-way contain a pref-
erence consistent with tribal law for em-
ployment of tribal members?

A grant of right-of-way over or across In-
dian land may include a provision, con-
sistent with tribal law, requiring the grantee
to give a preference to qualified tribal mem-
bers, based on their political affiliation with
the tribe.

§169.127 Is a new right-of-way grant re-
quired for a new use within or overlap-
ping an existing right-of-way?

(a) If you are the grantee, you may use all
or a portion of an existing right-of-way for a
use not specified in the original grant of the
existing right-of-way only if it is within the
same scope of the use specified in the origi-
nal grant of the existing right-of-way.

(1) If you propose to use all or a portion of
an existing right-of-way for a use not speci-
fied in the original grant of the existing
right-of-way and not within the same scope
of the use specified in the original grant of
the existing right-of-way, and the new use
will not require any ground disturbance, you
must request an amendment to the existing
right-of-way grant.

(2) If you propose to use all or a portion of
an existing right-of-way for a use not speci-
fied in the original grant of the existing
right-of-way and not within the same scope
of the use specified in the original grant of
the existing right-of-way, and the new use
requires ground disturbance, you must re-
quest a new right-of-way.

(b) If you are not the grantee:

(1) You may use all or a portion of an ex-
isting right-of-way for a use specified in the
original grant of the existing right-of-way or
a use within the same scope of the use speci-
fied in the original grant of the existing
right-of-way if the grantee obtains an assign-
ment to authorize the new user; or

(2) You may use all or a portion of an ex-
isting right-of-way for a use not specified in
the original grant of the existing right-of-
way and not within the same scope of use
specified in the original grant of the existing
right-of-way if you request a new right-of-
way within or overlapping the existing right-
of-way for the new use.

(c) An example of a use within the same
scope is a right-of-way for underground tele-
phone line being used for an underground
fiber optic line, and an example of a use that
is not within the same scope is a right-of-
way for a pipeline being used for a road or
railroad.

§169.128 When will BIA grant a right-of-way
for a new use within or overlapping an
existing right-of-way?

We may grant a new right-of-way within or
overlapping an existing right-of-way if it
meets the following conditions:
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(a) The applicant follows the procedures
and requirements in this part to obtain a
new right-of-way.

(b) The new right-of-way does not interfere
with the use or purpose of the existing right-
of-way and the applicant has obtained the
consent of the existing right-of-way grantee.
The existing right-of-way grantee may not
unreasonably withhold consent.

§169.129 What is required if the location de-
scribed in the original application and
grant differs from the construction loca-
tion?

(a) If engineering or other complications
prevented construction within the location
identified in the original application and
grant, and required a minor deviation from
the location identified in the original appli-
cation and grant, then we and the tribe, for
tribal land, will determine whether the
change in location requires one or more of
the following:

(1) An amended map of definite location;

(2) Landowner consent;

(3) A valuation or, with landowner consent,
a recalculation of compensation;

(4) Additional compensation or security; or

(5) Other actions required to comply with
applicable laws.

(b) If BIA and the tribe, for tribal land, de-
termine it is not a minor deviation in loca-
tion, we may require a new right-of-way
grant or amendment to the right-of-way
grant.

(c) If we grant a right-of-way for the new
route or location, the applicant must exe-
cute instruments to extinguish, or amend, as
appropriate, the right-of-way at the original
location identified in the application.

(d) We will transmit the instruments to ex-
tinguish or amend the right-of-way to the
LTRO for recording.

§169.130 Must a right-of-way grant address
ownership of permanent improvements?

(a) A right-of-way grant must specify who
will own any permanent improvements the
grantee constructs during the grant term
and may specify under what conditions, if
any, permanent improvements the grantee
constructs may be conveyed to the Indian
landowners during the grant term. In addi-
tion, the grant may indicate whether each
specific permanent improvement the grantee
constructs will:

(1) Remain on the premises, upon the expi-
ration, cancellation, or termination of the
grant, in a condition satisfactory to the In-
dian landowners, and become the property of
the Indian landowners;

(2) Be removed within a time period speci-
fied in the grant, at the grantee’s expense,
with the premises to be restored as closely as
possible to their condition before construc-
tion of the permanent improvements; or

(3) Be disposed of by other specified means.
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(b) A grant that requires the grantee to re-
move the permanent improvements must
also provide the Indian landowners with an
option to take possession of and title to the
permanent improvements if the improve-
ments are not removed within the specified
time period.

Subpart D—Duration, Renewals,
Amendments, Assignments, Mort-
gages

DURATION & RENEWALS

§169.201 How long may the duration of a
right-of-way grant be?

(a) All rights-of-way granted under this
part are limited to the time periods stated in
the grant.

(b) For tribal land, we will defer to the
tribe’s determination that the right-of-way
term is reasonable.

(c) For individually owned Indian land, we
will review the right-of-way duration to en-
sure that it is reasonable, given the purpose
of the right-of-way. We will generally con-
sider a maximum duration of 20 years to be
reasonable for the initial term for rights-of-
way for oil and gas purposes and a maximum
of 50 years, inclusive of the initial term and
any renewals, to be reasonable for rights-of-
way for all other purposes. We will consider
a duration consistent with use to be reason-
able for rights-of-way for conservation ease-
ments. We will consider durations different
from these guidelines if a different duration
would benefit the Indian landowners, is re-
quired by another Federal agency, or the
tribe has negotiated for a different duration
and the right-of-way crosses tribal land.

§169.202 Under what circumstances will a
grant of right-of-way be renewed?

A renewal is an extension of term of an ex-
isting right-of-way without any other
change.

(a) The grantee may request a renewal of
an existing right-of-way grant and we will
renew the grant as long as:

(1) The initial term and renewal terms, to-
gether, do not exceed the maximum term de-
termined to be reasonable under §169.201;

(2) The existing right-of-way grant explic-
itly allows for automatic renewal or an op-
tion to renew and specifies compensation
owed to the landowners upon renewal or how
compensation will be determined;

(3) The grantee provides us with a signed
affidavit that there is no change in size,
type, or location, of the right-of-way;

(4) The initial term has not yet ended;

(5) No uncured violation exists regarding
the regulations in this part or the grant’s
conditions or restrictions; and

(6) The grantee provides confirmation that
landowner consent has been obtained, or if
consent is not required because the original
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right-of-way grant explicitly allows for re-
newal without the owners’ consent, the
grantee provides notice to the landowners of
the renewal.

(b) We will record any renewal of a right-
of-way grant in the LTRO.

(c) If the proposed renewal involves any
change to the original grant or the original
grant was silent as to renewals, the grantee
must reapply for a new right-of-way, in ac-
cordance with §169.101, and we will handle
the application for renewal as an original ap-
plication for a right-of-way.

§169.203 May a right-of-way be renewed
multiple times?

There is no prohibition on renewing a
right-of-way multiple times, unless the grant
expressly prohibits multiple renewals, and
subject to the duration limitations for indi-
vidually owned land in §169.201. The provi-
sions of §169.202 apply to each renewal.

AMENDMENTS

§169.204 May a grantee amend a right-of-
way?

(a) An amendment is required to change
any provisions of a right-of-way grant. If the
change is a material change to the grant, we
may require application for a new right-of-
way instead.

(b) A grantee may request that we amend
a right-of-way to make an administrative
modification (i.e., a modification that is cler-
ical in nature, for example to correct the
legal description) without meeting consent
requirements, as long as the grantee pro-
vides landowners with written notice. For all
other amendments, the grantee must meet
the consent requirements in §169.107 and ob-
tain our approval.

§169.205 What is the approval process for
an amendment of a right-of-way?

(a) When we receive an amendment for our
approval, we will notify the grantee of the
date we receive it. We have 30 days from re-
ceipt of the executed amendment, proof of
required consents, and required documenta-
tion (including but not limited to a corrected
legal description, if any, and NEPA compli-
ance) to approve or disapprove the amend-
ment. Our determination whether to approve
the amendment will be in writing and will
state the basis for our approval or dis-
approval.

(b) If we need additional time to review,
our letter informing the parties that we need
additional time for review must identify our
initial concerns and invite the parties to re-
spond within 15 days of the date of the letter.
We have 30 days from sending the letter in-
forming the parties that we need additional
time to approve or disapprove the amend-
ment.
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(c) If we do not meet the deadline in para-
graph (a) of this section, or paragraph (b) of
this section if applicable, the grantee or In-
dian landowners may take appropriate ac-
tion under §169.304.

§169.206 How will BIA decide whether to
approve an amendment of a right-of-way?

(a) We may disapprove a request for an
amendment of a right-of-way only if at least
one of the following is true:

(1) The Indian landowners have not con-
sented to the amendment under §169.107 and
we have not consented on their behalf under
§169.108;

(2) The grantee’s sureties for the bonds or
alternative securities have not consented;

(3) The grantee is in violation of the right-
of-way grant;

(4) The requirements of this subpart have
not been met; or

(5) We find a compelling reason to withhold
approval in order to protect the best inter-
ests of the Indian landowners.

(b) We will defer, to the maximum extent
possible, to the Indian landowners’ deter-
mination that the amendment is in their
best interest.

(c) We may not unreasonably withhold ap-
proval of an amendment.

ASSIGNMENTS

§169.207 May a grantee assign a right-of-
way?

(a) A grantee may assign a right-of-way by:

(1) Meeting the consent requirements in
§169.107, unless the grant expressly allows for
assignments without further consent; and

(2) Either obtaining our approval, or meet-
ing the conditions in paragraph (b) of this
section.

(b) A grantee may assign a right-of-way
without BIA approval only if:

(1) The original right-of-way grant ex-
pressly allows for assignment without BIA
approval; and

(2) The assignee and grantee provide a copy
of the assignment and supporting docu-
mentation to BIA for recording in the LTRO
within 30 days of the assignment.

(c) Assignments that are the result of a
corporate merger, acquisition, or transfer by
operation of law are excluded from these re-
quirements, except for the requirement to
provide a copy of the assignment and sup-
porting documentation to BIA for recording
in the LTRO within 30 days and to the tribe
for tribal land.

§169.208 What is the approval process for
an assignment of a right-of-way?

(a) When we receive an assignment for our
approval, we will notify the grantee of the
date we receive it. If our approval is re-
quired, we have 30 days from receipt of the
executed assignment, proof of any required
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consents, and any required documentation to
approve or disapprove the assignment. Our
determination whether to approve the as-
signment will be in writing and will state
the basis for our approval or disapproval.

(b) If we do not meet the deadline in this
section, the grantee or Indian landowners
may take appropriate action under §169.304.

§169.209 How will BIA decide whether to
approve an assignment of a right-of-way?

(a) We may disapprove an assignment of a
right-of-way only if at least one of the fol-
lowing is true:

(1) The Indian landowners have not con-
sented to the assignment under §169.107 and
their consent is required;

(2) Sufficient bonding and/or insurance are
not in place;

(3) The grantee is in violation of the right-
of-way grant;

(4) The assignee does not agree to be bound
by the terms of the right-of-way grant;

(5) The requirements of this subpart have
not been met; or

(6) We find a compelling reason to withhold
approval in order to protect the best inter-
ests of the Indian landowners.

(b) We will defer, to the maximum extent
possible, to the Indian landowners’ deter-
mination that the assignment is in their best
interest.

(c) We may not unreasonably withhold ap-
proval of an assignment.

MORTGAGES

§169.210 May a grantee mortgage a right-of-
way?

A grantee may mortgage a right-of-way, if
the grant expressly allows mortgaging. The
grantee must meet the consent requirements
in §169.107, unless the grant expressly allows
for mortgaging without consent, and must
obtain our approval for the mortgage.

§169.211 What is the approval process for a
mortgage of a right-of-way?

(a) When we receive a right-of-way mort-
gage for our approval, we will notify the
grantee of the date we receive it. We have 30
days from receipt of the executed mortgage,
proof of required consents, and required doc-
umentation to approve or disapprove the
mortgage. Our determination whether to ap-
prove the mortgage will be in writing and
will state the basis for our approval or dis-
approval.

(b) If we do not meet the deadline in this
section, the grantee or Indian landowners
may take appropriate action under §169.304.

§169.212 How will BIA decide whether to
approve a mortgage of a right-of-way?
(a) We may disapprove a right-of-way
mortgage only if at least one of the following
is true:
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(1) The Indian landowners have not con-
sented;

(2) The grantee’s sureties for the bonds
have not consented;

(3) The requirements of this subpart have
not been met; or

(4) We find a compelling reason to withhold
approval in order to protect the best inter-
ests of the Indian landowners.

(b) In making the finding required by para-
graph (a)(4) of this section, we may consider
whether:

(1) The mortgage proceeds would be used
for purposes unrelated to the right-of-way
purpose; and

(2) The mortgage is limited to the right-of-
way.

(c) We will defer, to the maximum extent
possible, to the Indian landowners’ deter-
mination that the mortgage is in their best
interest.

(d) We may not unreasonably withhold ap-
proval of a right-of-way mortgage.

Subpart E—Effectiveness

§169.301 When will a right-of-way document
be effective?

(a) A right-of-way document will be effec-
tive on the date we approve the right-of-way
document, even if an appeal is filed under
part 2 of this chapter.

(b) The right-of-way document may specify
a date on which the grantee’s obligations are
triggered. Such date may be before or after
the approval date under paragraph (a) of this
section.

§169.302 Must a right-of-way be recorded?

(a) Any right-of-way document must be re-
corded in our LTRO with jurisdiction over
the affected Indian land.

(1) We will record the right-of-way docu-
ment immediately following our approval or
granting.

(2) In the case of assignments that do not
require our approval under §169.207(b), the
parties must provide us with a copy of the
assignment and we will record the assign-
ment in the LTRO with jurisdiction over the
affected Indian land.

(b) The tribe must record right-of-way doc-
uments for the following types of rights-of-
way in the LTRO with jurisdiction over the
affected Indian lands, even though BIA ap-
proval is not required:

(1) Grants on tribal land for a tribal utility
under §169.4;

(2) Grants on tribal land under a special
act of Congress authorizing grants without
our approval under certain conditions.

§169.303 What happens if BIA denies a
right-of-way document?

If we deny the right-of-way grant, renewal,

amendment, assignment, or mortgage, we

will notify the parties immediately and ad-
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vise the landowners and the applicant of
their right to appeal the decision under part
2 of this chapter.

§169.304 What happens if BIA does not meet
a deadline for issuing a decision on a
right-of-way document?

(a) If a Superintendent does not meet a
deadline for granting or denying a right-of-
way, renewal, amendment, assignment, or
mortgage, the parties may file a written no-
tice to compel action with the appropriate
Regional Director.

(b) The Regional Director has 15 days from
receiving the notice to:

(1) Grant or deny the right-of-way; or

(2) Order the Superintendent to grant or
deny the right-of-way within the time set
out in the order.

(c) Either party may file a written notice
to compel action with the BIA Director if:

(1) The Regional Director does not meet
the deadline in paragraph (b) of this section;

(2) The Superintendent does not grant or
deny the right-of-way within the time set by
the Regional Director under paragraph (b)(2)
of this section; or

(3) The initial decision on the right-of-way,
renewal, amendment, assignment, or mort-
gage is with the Regional Director, and he or
she does not meet the deadline for such deci-
sion.

(d) The BIA Director has 15 days from re-
ceiving the notice to:

(1) Grant or deny the right-of-way; or

(2) Order the Regional Director or Super-
intendent to grant or deny the right-of-way
within the time set out in the order.

(e) If the Regional Director or Super-
intendent does not grant or deny the right-
of-way within the time set out in the order
under paragraph (d)(2) of this section, then
the BIA Director must issue a decision with-
in 15 days from the expiration of the time set
out in the order.

(f) The parties may file an appeal from our
inaction to the Interior Board of Indian Ap-
peals if the BIA Director does not meet the
deadline in paragraph (d) or (e) of this sec-
tion.

(g) The provisions of 26 CFR 2.8 do not
apply to the inaction of BIA officials with re-
spect to a granting or denying a right-of-
way, renewal, amendment, assignment, or
mortgage under this subpart.

§169.305 Will BIA require an appeal bond
for an appeal of a decision on a right-of-
way document?

(a) If a party appeals our decision on a
right-of-way document, then the official to
whom the appeal is made may require the
appellant to post an appeal bond in accord-
ance with part 2 of this chapter. We will not
require an appeal bond if the tribe is a party
to the appeal and requests a waiver of the
appeal bond.
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(b) The appellant may not appeal the ap-
peal bond decision. The appellant may, how-
ever, request that the official to whom the
appeal is made reconsider the bond decision,
based on extraordinary circumstances. Any
reconsideration decision is final for the De-
partment.

Subpart F—Compliance and
Enforcement

§169.401 What is the purpose and scope of
this subpart?

This subpart describes the procedures we
use to address compliance and enforcement
related to rights-of-way on Indian land. Any
abandonment, non-use, or violation of the
right-of-way grant or right-of-way docu-
ment, including but not limited to encroach-
ments beyond the defined boundaries, acci-
dental, willful, and/or incidental trespass,
unauthorized new construction, changes in
use not permitted in the grant, and late or
insufficient payment may result in enforce-
ment actions including, but not limited to,
cancellation of the grant.

§169.402 Who may investigate compliance
with a right-of-way?

(a) BIA may investigate compliance with a
right-of-way.

(1) If an Indian landowner notifies us that
a specific abandonment, non-use, or viola-
tion has occurred, we will promptly initiate
an appropriate investigation.

(2) We may enter the Indian land subject to
a right-of-way at any reasonable time, upon
reasonable notice, and consistent with any
notice requirements under applicable tribal
law and applicable grant documents, to pro-
tect the interests of the Indian landowners
and to determine if the grantee is in compli-
ance with the requirements of the right-of-
way.

(b) The tribe with jurisdiction may inves-
tigate compliance consistent with tribal law.

§169.403 May a right-of-way provide for ne-
gotiated remedies?

(a) The tribe and the grantee on tribal land
may negotiate remedies for a violation,
abandonment, or non-use. The negotiated
remedies must be stated in the tribe’s con-
sent to the right-of-way grant, which BIA
will then incorporate into the grant itself.
The negotiated remedies may include, but
are not limited to, the power to terminate
the right-of-way grant. If the negotiated
remedies provide one or both parties with
the power to terminate the grant:

(1) BIA approval of the termination is not
required;

(2) The termination is effective without
BIA cancellation; and

(3) The tribe must provide us with written
notice of the termination so that we may
record it in the LTRO.
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(b) The Indian landowners and the grantee
to a right-of-way grant on individually
owned Indian land may negotiate remedies,
so long as the consent also specifies the man-
ner in which those remedies may be exer-
cised by or on behalf of the Indian land-
owners of the majority interest under
§169.107. If the negotiated remedies provide
one or both parties with the power to termi-
nate the grant:

(1) BIA concurrence with the termination
is required to ensure that the Indian land-
owners of the applicable percentage of inter-
ests have consented; and

(2) BIA will record the termination in the
LTRO.

(c) The parties must notify any surety of
any violation that may result in termination
and the termination of a right-of-way.

(d) Negotiated remedies may apply in addi-
tion to, or instead of, the cancellation rem-
edy available to us, as specified in the right-
of-way grant. The landowners may request
our assistance in enforcing negotiated rem-
edies.

(e) A right-of-way grant may provide that
violations will be addressed by a tribe, and
that disputes will be resolved by a tribal
court, any other court of competent jurisdic-
tion, or by a tribal governing body in the ab-
sence of a tribal court, or through an alter-
native dispute resolution method. We may
not be bound by decisions made in such fo-
rums, but we will defer to ongoing actions or
proceedings, as appropriate, in deciding
whether to exercise any of the remedies
available to us.

§169.404 What will BIA do about a violation
of a right-of-way grant?

(a) In the absence of actions or proceedings
described in §169.403 (negotiated remedies),
or if it is not appropriate for us to defer to
the actions or proceedings, we will follow the
procedures in paragraphs (b) and (c¢c) of this
section. We will consult with the tribe for
tribal land or, where feasible, communicate
with Indian landowners for individually
owned Indian land, and determine whether a
violation has occurred.

(b) If we determine there has been a viola-
tion of the conditions of a grant, other than
a violation of payment provisions covered by
paragraph (c) of this section, we will prompt-
ly send the grantee a written notice of viola-
tion.

(1) We will send a copy of the notice of vio-
lation to the tribe for tribal land, or provide
constructive notice to Indian landowners for
individually owned Indian land.

(2) The notice of violation will advise the
grantee that, within 10 business days of the
receipt of a notice of violation, the grantee
must:

(i) Cure the violation and notify us, and
the tribe for tribal land, in writing that the
violation has been cured;
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(ii) Dispute our determination that a viola-
tion has occurred; or

(iii) Request additional time to cure the
violation.

(3) The notice of violation may order the
grantee to cease operations under the right-
of-way grant.

(c) A grantee’s failure to pay compensation
in the time and manner required by a right-
of-way grant is a violation, and we will issue
a notice of violation in accordance with this
paragraph.

(1) We will send the grantees a written no-
tice of violation promptly following the date
on which the payment was due.

(2) We will send a copy of the notice of vio-
lation to the tribe for tribal land, or provide
constructive notice to the Indian landowners
for individually owned Indian land.

(3) The notice of violation will require the
grantee to provide adequate proof of pay-
ment.

(d) The grantee will continue to be respon-
sible for the obligations in the grant until
the grant expires, or is terminated or can-
celled, as well as any reclamation or other
obligations that survive the end of the grant.

§169.405 What will BIA do if the grantee
does not cure a violation of a right-of-way
grant on time?

(a) If the grantee does not cure a violation
of a right-of-way grant within the required
time period, or provide adequate proof of
payment as required in the notice of viola-
tion, we will consult with the tribe for tribal
land or, where feasible, communicate with
Indian landowners for individually owned In-
dian land, and determine whether:

(1) We should cancel the grant;

(2) The Indian landowners wish to invoke
any remedies available to them under the
grant;

(3) We should invoke other remedies avail-
able under the grant or applicable law, in-
cluding collection on any available bond or,
for failure to pay compensation, referral of
the debt to the Department of the Treasury
for collection; or

(4) The grantee should be granted addi-
tional time in which to cure the violation.

(b) Following consultation with the tribe
for tribal land or, where feasible, commu-
nication with Indian landowners for individ-
ually owned Indian land, we may take action
to recover unpaid compensation and any as-
sociated late payment charges.

(1) We need not cancel the grant or give
any further notice to the grantee before tak-
ing action to recover unpaid compensation.

(2) We may take action to recover any un-
paid compensation even though we cancel
the grant.

(c) If we decide to cancel the grant, we will
send the grantee a cancellation letter by cer-
tified mail, return receipt requested, within
5 business days of our decision. We will send
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a copy of the cancellation letter to the tribe
for tribal land, and will provide Indian land-
owners for individually owned Indian land
with actual notice of the cancellation. The
cancellation letter will:

(1) Explain the grounds for cancellation;

(2) If applicable, notify the grantee of the
amount of any unpaid compensation or late
payment charges due under the grant;

(3) Notify the grantee of the grantee’s
right to appeal under part 2 of this chapter,
including the possibility that the official to
whom the appeal is made may require the
grantee to post an appeal bond;

(4) Order the grantee to vacate the prop-
erty within the timeframe reflected in the
termination terms of the grant, or within 31
days of the date of receipt of the cancella-
tion letter, or within such longer period of
time in extraordinary circumstances consid-
ering the protection of trust resources and
the best interest of the Indian landowners, if
an appeal is not filed by that time; and

(5) Order the grantee to take any other ac-
tion BIA deems necessary to protect the In-
dian land.

(d) We may invoke any other remedies
available to us under the grant, including
collecting on any available bond, and the In-
dian landowners may pursue any available
remedies under tribal law.

(e) We will issue an appropriate instrument
cancelling the right-of-way and transmit it
to the LTRO pursuant to 256 CFR part 150 for
recording and filing.

§169.406 Will late payment charges, pen-
alties, or special fees apply to delinquent
payments due under a right-of-way
grant?

(a) Late payment charges and penalties
will apply as specified in the grant. The fail-
ure to pay these amounts will be treated as
a violation.

(b) We may assess the following special
fees to cover administrative costs incurred
by the United States in the collection of the
debt, if compensation is not paid in the time
and manner required, in addition to the late
payment charges that must be paid to the
Indian landowners under the grant:

The grantee will pay . . . For. . .

(1) $50.00 ...
(2) $15.00 ...

Any dishonored check.

Processing of each notice or
demand letter.

Treasury processing following
referral for collection of de-
linquent debt.

(3) 18 percent of balance due

§169.407 How will payment rights relating
to a right-of-way grant be allocated?

The right-of-way grant may allocate rights
to payment for any proceeds, trespass dam-
ages, condemnation awards, settlement
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funds, and other payments between the In-
dian landowners and the grantee. If not spec-
ified in the grant, applicable policy, order,
award, judgment, or other document, the In-
dian landowners will be entitled to receive
these payments.

§169.408 What is the process for cancelling
a right-of-way for non-use or abandon-
ment?

(a) We may cancel, in whole or in part, any
rights-of-way granted under this part 30 days
after mailing written notice to the grantee
at its latest address, for a nonuse of the
right-of-way for a consecutive 2-year period
for the purpose for which it was granted. If
the grantee fails to correct the basis for can-
cellation by the 30th day after we mailed the
notice, we will issue an appropriate instru-
ment cancelling the right-of-way and trans-
mit it to the LTRO pursuant to part 150 of
this chapter for recording and filing.

(b) We may cancel, in whole or in part, any
rights-of-way granted under this part imme-
diately upon abandonment of the right-of-
way by the grantee. We will issue an appro-
priate instrument cancelling the right-of-
way and transmit it to the LTRO pursuant
to part 150 of this chapter for recording and
filing.

(c) The cancellation notice will notify the
grantee of the grantee’s right to appeal
under part 2 of this chapter, including the
possibility of that the official to whom the
appeal is made will require the grantee to
post an appeal bond.

§169.409 When will a cancellation of a right-
of-way grant be effective?

(a) A cancellation involving a right-of-way
grant will not be effective until 31 days after
the grantee receives a cancellation letter
from us, or 41 days from the date we mailed
the letter, whichever is earlier.

(b) The cancellation decision will not be ef-
fective if an appeal is filed unless the can-
cellation is made immediately effective
under part 2 of this chapter. When a can-
cellation decision is not immediately effec-
tive, the grantee must continue to pay com-
pensation and comply with the other terms
of the grant.

§169.410 What will BIA do if a grantee re-
mains in possession after a right-of-way
expires or is terminated or cancelled?

If a grantee remains in possession after the
expiration, termination, or cancellation of a
right-of-way, and is not accessing the land to
perform reclamation or other remaining
grant obligations, we may treat the unau-
thorized possession as a trespass under appli-
cable law and will communicate with the In-
dian landowners in making the determina-
tion whether to treat the unauthorized pos-
session as a trespass. Unless the parties have
notified us in writing that they are engaged
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in good faith negotiations to renew or obtain
a new right-of-way, we may take action to
recover possession on behalf of the Indian
landowners, and pursue any additional rem-
edies available under applicable law, such as
a forcible entry and detainer action. The
holdover time will be charged against the
new term.

§169.411 Will BIA appeal bond regulations
apply to cancellation decisions involving
right-of-way grants?

(a) Except as provided in paragraph (b) of
this section, the appeal bond provisions in
part 2 of this chapter will govern appeals
from right-of-way cancellation decisions.

(b) The grantee may not appeal the appeal
bond decision. The grantee may, however, re-
quest that the official to whom the appeal is
made reconsider the appeal bond decision,
based on extraordinary circumstances. Any
reconsideration decision is final for the De-
partment.

§169.412 When will BIA issue a decision on
an appeal from a right-of-way decision?
BIA will issue a decision on an appeal from
a right-of-way decision within 60 days of re-
ceipt of all pleadings.

§169.413 What if an individual or entity
takes possession of or uses Indian land or
BIA land without a right-of-way or other
proper authorization?

If an individual or entity takes possession
of, or uses, Indian land or BIA land without
a right-of-way and a right-of-way is required,
the unauthorized possession or use is a tres-
pass. An unauthorized use within an existing
right-of-way is also a trespass. We may take
action to recover possession, including evic-
tion, on behalf of the Indian landowners and
pursue any additional remedies available
under applicable law. The Indian landowners
may pursue any available remedies under ap-
plicable law, including applicable tribal law.

§169.414 May BIA take emergency action if
Indian land is threatened?

(a) We may take appropriate emergency
action if there is a natural disaster or if an
individual or entity causes or threatens to
cause immediate and significant harm to In-
dian land or BIA land. Emergency action
may include judicial action seeking imme-
diate cessation of the activity resulting in or
threatening the harm.

(b) We will make reasonable efforts to no-
tify the individual Indian landowners before
and after taking emergency action on Indian
land. In all cases, we will notify the Indian
landowners after taking emergency action
on Indian land. We will provide written noti-
fication of our action to the Indian tribe ex-
ercising jurisdiction over the Indian land be-
fore and after taking emergency action on
Indian land.
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§169.415 How will BIA conduct compliance
and enforcement when there is a life es-
tate on the tract?

(a) We may monitor the use of the land, as
appropriate, and will enforce the terms of
the right-of-way on behalf of the owners of
the remainder interests, but will not be re-
sponsible for enforcing the right-of-way on
behalf of the life tenant.

(b) The life tenant may not cause or allow
permanent injury to the land.
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